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SUMMARY

Petitioners MCI WorldCom and NARUC, in their petitions for clarification and/or
reconsideration of the GTE DSL Order, ask the Commission to repudiate its finding that ADSL
Internet traffic is jurisdictionally interstate. There is no basis for such a reversal. As the
Commission properly concluded in the GTE DSL Order, well established precedent requires that
the Commission treat an ADSL Internet communication as a single, end-to-end communication
between the end user and the destination Internet site. Petitioners offer no new analysis to
contradict that conclusion. Rather, they simply repeat their contention that an ADSL Internet
communication should be treated as one transmission from the end user to the ISP POP and a
second from the ISP POP to the destination Internet site. The Commission already has
considered and soundly rejected that position. Equally without merit is MCI WorldCom’s
suggestion that the Commission determine the percentage of ADSL traffic that is interstate on a
user-by-user rather than an aggregate basis; technological limitations make such individual
determinations impossible. And taking no position at all on the jurisdictional classification of
ADSL Internet traffic, as petitioners also advocate, would involve ducking the core issue in this
proceeding and would create unnecessary and harmful regulatory uncertainty.

Petitioners’ requests for clarification are likewise unwarranted. There is no need
to “clarify” that purely intrastate uses of ADSL are properly tariffed at the state level, or that
GTE’s ADSL service is subject to existing cost allocation rules — both propositions are
uncontroversial. NARUC’s further claim that jurisdictionally interstate ADSL Internet service
may be tariffed at both the federal and state levels is entirely baseless. So is NARUC’s apparent
suggestion that 100 percent of local loop costs should be assigned to the interstate jurisdiction

whenever a customer uses DSL. The Commission should reject both petitions.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

GTE Telephone Operating Cos. CC Docket No. 98-79
GTOC Tariff No. 1

GTOC Transmittal No. 1148

Nt N N N S

OPPOSITION OF U S WEST, INC. TO
PETITIONS OF MCI WORLDCOM AND NARUC

Pursuant to 47 C.F.R. § 1.106(g) and the Commission’s Public Notice of December 4,
1998, U S WEST, Inc. (“U S WEST”) respectfully submits this opposition to the petitions of
MCI WorldCom and the National Association of Regulatory Utility Commissioners (“NARUC”)
for clarification and/or reconsideration of the Commission’s October 30, 1998 GTE DSL Order.V

MCI WorldCom and NARUC (collectively, “petitioners™) attempt to portray their
petitions as relatively modest requests — MCI WorldCom by emphasizing that it does not seek
invalidation of GTE’s federal tariff,¥ and NARUC by suggesting that its desired relief could be
achieved through mere clarification of the GTE DSL, Order.? In reality, both petitions urge the
Commission to repudiate the fundamental underpinning of the GTE DSI, Order: the conclusion

that the jurisdictional treatment of high speed Internet traffic carried over GTE’s ADSL facilities

v h in Tari
1148, Memorandum Opinion and Order, FCC 98-292 (rel. Oct. 30, 1998) (“GTE DSL Order” or
“mﬁ:”).

Y See MCI WorldCom Pet. at 1 (“MCI WorldCom does not seek reconsideration of
the ADSL Tariff Order’s conclusion that GTE’s ADSL service is properly tariffed at the federal
level.”).

¥ See NARUC Pet. at 1, 7.




depends on the ultimate end point of the Internet communication, not on the location of the ISP
the customer uses. The Commission’s decision on this point was well reasoned and strongly
supported by established Commission precedent. The petitions of MCI WorldCom and NARUC
do no more than recycle the same arguments that the Commission considered and rejected in
reaching its decision. In short, the petitioners offer no sound reason for the Commission to
renounce the rationale underlying the GTE DSI, Order, and there is none.

Nor is there any merit to the petitioners’ requests for “clarification.” No clarification is
needed to establish that ADSL services may be used for intrastate purposes and in such
circumstances would be subject to state rather than federal tariffs. NARUC’s suggestion that
states may require state-level tariffing of ADSL services used to provide high speed Internet
access — the precise services that the GTE DSL Order finds to be jurisdictionally interstate — is
entirely baseless and would amount to a reversal of the Commission’s decision, not a
clarification. Finally, NARUC’s requested clarification concerning the applicability of cost
allocation procedures is simply unnecessary.

Accordingly, the Commission should reject both petitions.

L THE COMMISSION SHOULD NOT REPUDIATE ITS FINDING THAT ADSL
INTERNET ACCESS IS JURISDICTIONALLY INTERSTATE.

Contrary to petitioners’ arguments, the Commission’s ruling that the jurisdictional end
point of an ADSL Internet communication is the destination Internet site, rather than the ISP’s
POP, is in no way inconsistent with the regulatory regime governing ISPs. There likewise is no
basis for the Commission to abandon its sound conclusion that more than ten percent of ADSL

Internet traffic is destined for sites in other states or countries. And the assertion that the




Commission should have simply ducked the issue of the classification of ADSL Internet traffic
ignores the central importance of that question to this proceeding and the need for prompt
resolution of the issue.
A. The Commission’s Ruling That the Relevant Jurisdictional End Point of an
ADSL Internet Communication Is the Internet Site Ultimately Accessed By
the End User, Rather than the ISP’s POP, Is Correct on the Merits and Is
Fully Consistent With All Applicable Legal Decisions and Precedents.
Petitioners urge the Commission to renounce the “end-to-end” analysis in its GTE DSL
Order — that is, the Commission’s decision to treat an ADSL Internet communication as part
and parcel of a single, end-to-end transmission between the end user and the destination Internet
site. Petitioners contend that this decision is inconsistent with the Commission’s treatment of
ISPs and the distinction between information services and telecommunications, and that the
Commission must instead treat an ADSL Internet communication as terminating at the ISP’s
POP. These arguments are no more than repackaged versions of what MCI WorldCom and other
parties said in their original comments. The Commission properly rejected those arguments in
the GTE DSL Order,? and it should reject them again here for identical reasons.
MCI WorldCom contends that, in carrying out its jurisdictional analysis, the Commission
should have treated the ADSL and Internet access services separately, because the first is

telecommunications and the second is enhanced.? This argument is utterly without merit, for the

reasons set forth in paragraph 20 of the Order. The Commission “has never found that

y See GTE DSL Order 1 15, 19-21; MCI WorldCom Comments on Direct Cases,
CC Docket No. 98-79 et al. (Sept. 18, 1998) at 18-20.

¥ See MCI WorldCom Pet. at 3 (arguing that the Commission’s end-to-end analysis
somehow “treats the ISP as if it is a provider of telecommunications™).
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‘telecommunications’ ends where ‘enhanced’ information service begins.”® On the contrary, the
Commission consistently has ruled that information services “incorporate[] as a necessary,
bundled element a[] . . . telecommunications transmission component.”? The ISP’s bundling of
the transmission component into a package that is an “information service” does not alter the fact
that ADSL high speed Internet access involves a continuous transmission of data, over
telecommunications facilities, between the end user and a distant Internet site. In short, the GTE
DSL Order simply confirms that, consistent with well established precedent,¥ the Commission
will look to the end-to-end nature of a transmission in determining its jurisdictional
classification, not to the beginnings or ends of the particular telecommunications and/or
enhanced services that are involved in that transmission.

NARUC erroneously maintains that the Commission’s jurisdictional analysis “suggests
treatment of enhanced service providers as common carriers as opposed to end-users.”? This
statement presumably is intended to imply an inconsistency with previous Commission orders

classifying enhanced service providers (“ESPs”) as end users for purposes of switched access

ngmnmga‘tmns_Agt_Qﬂ_ﬁ&,_as_a‘mgndg_d Flrst Report and Order and Further Notlceof
Proposed Rulemaking, FCC 96-489 (rel. Dec. 24, 1996) 19 57, 115; see also GTE DSL Order
20 (“Under the definition of information service added by the 1996 Act, an information service,

while not a telecommunications service itself, is provided via telecommunications.”).

¥ See GTE DSL Order 9 17-18 (citing Petition for Emergency Relief and
Declaratory Ruling Filed by BellSouth Corporation, 7 FCC Red. 1619 (1992); Teleconnect
Company v, Bell Telephone Company of Penn., 10 FCC Red. 1626 (1995); Southwestern Bell
Telephone Company, 3 FCC Red. 2339 (1988)).

Y NARUC Pet. at 8.




charges. But the Commission’s decision to exempt ESPs from paying access charges has no
bearing whatsoever on the jurisdictional nature of the ADSL traffic at issue in this proceeding.
As the Commission rightly observed in the GTE DSI Order,

[t]he fact that ESPs are exempt from certain access charges and

purchase their PSTN links through local tariffs does not transform

the nature of traffic routed to ESPs. . . . We emphasize that the

Commission’s decision to treat ISPs as end users for access charge

purposes does not affect the Commission’s ability to exercise

jurisdiction over such traffic.l¥

In other words, there is nothing inconsistent in the Commission’s analyzing the

underlying transmission on an end-to-end basis while at the same time treating the ISP as an
information service provider and, with respect to access charges, an end user. Indeed, the
Commission has long taken just such an approach with respect to ESPs. The Commission
“traditionally has characterized the link from an end user to an ESP as an interstate access
service”l! — a characterization that necessarily implies that that link is part of a longer
transmission that continues beyond the ESP to an out-of-state location.1# At the same time, the
Commission has maintained the distinction between ESPs and telecommunications providers and

has treated ESPs as end users for access charge purposes. The Commission has never perceived

a conflict between these positions, and there is none.

w GTE DSL Order § 21.
W ld‘
w Moreover, the Commission’s rules require ESPs to pay a type of interstate access

charges — the special access surcharge — when they use local facilities to deliver interstate
enhanced services to customers. See 47 C.F.R. §§ 69.5(c), 69.115(e)(6). Thus, a local call from
a customer to an ESP is treated as part of a longer transmission that continues beyond the ESP’s
in-state premises.




MCI WorldCom makes the further, novel argument that the BellSouth MemoryCall
decision,’¥ which the Commission and numerous parties have cited as supporting the
jurisdictional analysis in the GTE DSL Order,1¥ actually supports MCI WorldCom’s claim that
the ISP POP is the relevant jurisdictional end point of an Internet communication. According to
MCI WorldCom, BellSouth Memory Call somehow establishes a general principle that an
enhanced service provider’s “facilities and apparatus” constitute a jurisdictional end point of a
communication.!¥ The decision establishes no such principle. Rather, the Commission there

”1¢ the jurisdictional

confirmed that, where there is a “continuous, two-way transmission path,
end points are the beginning and end of the path, rather than intermediate points along the way.
In BellSouth Memory Call, BellSouth’s voice mail equipment site was a proper jurisdictional
end point because it constituted the actual end of a “continuous path of communications across
state lines between the caller and the voice mail service,”? not because such facilities
automatically constitute a jurisdictional end point. In the Internet context, an ISP’s facilities are

merely an intermediate point along a continuous communications pathway between an end user

and distant Internet sites; the call proceeds past the facilities to transmit data to sites located

elsewhere.

X Petition for Emergency Relief and Deglaratory Ruli

Corporation, 7 FCC Red. 1619 (1992) (“BellSouth MemoryCall”).

1 See, e.g.. GTE DSL Order 1Y 17,19; Comments of U S WEST at 6-7 (Sept. 18,
1998); Direct Case of GTE at 12-13.

18 MCI WorldCom Pet. at 6-7.

1/ 7 FCC Red. at 1620 § 9.

w Id.




Nor is MCI WorldCom helped by its argument that calls to the BellSouth voice mail
platform from in-state end users may be jurisdictionally intrastate.l¥ As a preliminary matter, the
BellSouth MemoryCall decision did not address the jurisdictional treatment of calls from in-state
users. But if such calls are jurisdictionally intrastate, it is because they do not establish a
“continuous, two-way transmission path” that crosses state borders: The end user may retrieve
messages left by out-of-state callers, but those messages often have been left hours or even days
before. Thus, there would be a logical basis for treating in-state calls to the voice mail platform
as jurisdictionally intrastate. Such intrastate treatment would not mean, as MCI WorldCom
would have it, that “physically intrastate telecommunications between an end user and an ISP
POP” are automatically jurisdictionally intrastate.? Indeed, MCI WorldCom does not even
attempt to explain how such a focus on the physical location of facilities could be squared with
the well established principle that “purely intrastate facilities . . . may become subject to FCC
regulation to the extent of their interstate use.”?

MCI WorldCom also argues that, “in BellSouth MemoryCall, there was only one type of
service involved in the end-to-end communication — a telecommunications service.”? That is
flatly wrong. There, as here, there were two legs to the transmission, one consisting of a basic
service and one of an enhanced service. The first leg of the end-to-end communication at issue

in BellSouth MemoryCall, from an out-of-state caller to the recipient’s switch, was an ordinary

1y See MCI WorldCom Pet. at 7.

19/ ISL

2 NARUC v. FCC, 746 F.2d 1492, 1498 (D.C. Cir. 1984).
w MCI WorldCom Pet. at 6 (emphasis added).
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telecommunications service. But the second leg, from the switch to the voice mail platform, was
an integral part of BellSouth’s voice mail service — an gnhanced service. Indeed, the sole
function of the second leg was to make the enhanced service possible. In ruling that a call from
an out-of-state caller to the called party’s switch and on to the message platform was a single
interstate communication, the Commission clearly and correctly embraced the principle that a
communication consisting partly of a telecommunications service and partly of a
telecommunication provided as part of an enhanced service can and should be viewed as
constituting a single, end-to-end communication, rather than as two separate calls.

B. The Commission Should Not Reconsider Its Conclusion That More Than

Ten Percent of ADSL Internet Traffic Is Destined for Sites in Other States
and Countries.

MCI WorldCom asks the Commission to reconsider its decision that more than ten
percent of ADSL Internet traffic is destined for websites in other states or countries. MCI
WorldCom'’s rationale is that, even though the Commission’s conclusion may be valid with
respect to most Internet users, “[i]t is entirely possible that less than ten percent of certain end
users’ Internet traffic may be destined for websites in other states or countries.”%

That rationale is pure speculation; the broad geographic scope of the Internet and “World
Wide Web” is one of the medium’s chief advantages, and MCI WorldCom offers no reason to
believe that any significant number of people somehow confine their Internet usage to in-state

sites. In any event, it is not technically possible to determine how much of an individual Internet

user’s traffic is intrastate versus interstate, because Internet routers have not been designed to

P74 Id. at 10 (emphasis added).




distinguish between intrastate and interstate traffic.2 Therefore, even if some small subset of
individuals use the Internet almost exclusively to connect with intrastate websites, there is no
way to determine who those individuals are. Even the individuals themselves would be unlikely
to know for sure: The website of a company or organization headquartered in one state can be
hosted just as easily by a computer located in a different state, unbeknownst to users who access
the site. Given these important technical limitations, the Commission’s best (and perhaps only)
option is to make an overall predictive judgment about the nature of Internet traffic in general,
and to classify such traffic accordingly. There is no question that, overall, the interstate and
foreign components of Internet traffic exceed the Commission’s ten percent de minimis threshold
— probably by a wide margin.2

C. The Commission Was Right To Address the Classification of ADSL Internet
Traffic in This Proceeding.

Petitioners also suggest that the Commission should not have addressed the jurisdictional
classification of ADSL Internet traffic in this proceeding. MCI WorldCom argues that Internet
access is merely one potential use of ADSL technology, and that “the Commission did not have
to examine any particular use of GTE’s ADSL service” to make a determination in this
proceeding.? In MCI WorldCom’s view, the Commission could simply have approved GTE’s

tariff on the ground that ADSL services “do not belong inherently to one jurisdiction or the

2 See Kevin Werbach, Digital Tornado: The Internet and Telecommunications
Policy, OPP Working Paper No. 29, at 45 (Mar. 1997).

e See Direct Case of GTE at 15-17.

e MCI WorldCom Pet. at 8.




other.”? But for the Commission to find that GTE’s federal tariff is appropriate, it needed to
find that at least some particular use of ADSL is interstate. Internet access was the only use that
GTE identified specifically and indeed was described as the main purpose of GTE’s service.?
Accordingly, the Commission sensibly examined that use and analyzed its jurisdictional
classification.

Moreover, failing to address the jurisdictional classification of Internet traffic would have
meant ducking the heart of the issue at stake in this proceeding, and would simply have
multiplied the amount of litigation needed to resolve the resulting regulatory ambiguity. GTE’s
Direct Case presented the Commission with a service designed and marketed specifically to
“provide[] a high-speed access connection between an end user and the Internet.”?® As a
practical matter, then, Internet access is by far the dominant intended use of GTE’s ADSL
service. If the Commission had sidestepped the regulatory treatment of that use, the question
would have arisen again almost immediately: As soon as GTE began to offer ADSL to
customers for the intended Internet use, both GTE and its potential customers would have needed
to resolve whether federal or state tariffs would apply and would immediately have sought
Commission guidance. In short, GTE cannot fully launch its ADSL service until the
jurisdictional treatment of ADSL Internet traffic is resolved, so ignoring the question in this

proceeding would merely give rise to another proceeding on the same issue. Deferring the issue

28/ Id. at 8-9.
2/ Direct Case of GTE at 4.
28/ Id.
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to a later proceeding would have the undesirable effect of unnecessarily slowing the availability
of high speed Internet access to consumers right on the eve of their delivery.

NARUC argues that the Commission should have avoided the Internet traffic issue
because the Commission’s determination on that point may have implications for future
Commission proceedings.?/ But every Commission decision stands as a precedent that will
affect the agency’s deliberations in future proceedings; if the agency were to repudiate valid and
well reasoned decisions out of fear of establishing precedents, it would never issue any decisions
at all. Rather than shy away from creating precedent, the Commission properly decided the
issues raised in this proceeding based on the particular factual context presented. The decision
was by no means an abstract one, and it was appropriately narrow: The Commission was careful
to emphasize that “our decision in this proceeding relates only to the jurisdictional treatment of
the high speed access connection between an end user subscriber and an ISP, as described in
GTE’s tariff.”%

As new factual contexts arise, the Commission will be free to consider legally sound
rationales for appropriately distinguishing later cases. However, such different circumstances
can be considered when they actually arise. The Commission should not renounce a legally

correct decision based on NARUC’s vague speculation about potential implications for future

2 NARUC Pet. at 7-8.
=) GTE DSL Order Y 29; see also id. § 2 (“We emphasize that we decide here only

the issue designated in our investigation of GTE’s federal tariff for ADSL service”) & n.1 (“We
emphasize that our decision concerning the jurisdictional treatment of GTE’s ADSL service is
limited to the transport of data from an end user over GTE’s frame relay network. Regulation of
circuit switched voice and data calls carried over the same ADSL-conditioned loop . . . is
unaffected by GTE’s offering and this decision.”).

11




proceedings.

NARUC also suggests that the Commission should have deferred consideration of the
jurisdictional treatment of Internet traffic until after the Supreme Court issues its decision in
Iowa Utilities Board v. FCC.2V That argument is frivolous. Certain jurisdictional issues
(specifically, jurisdiction over the pricing of interconnection and unbundled network elements)
will be decided in that case, but they are not in any way linked to the jurisdictional question
presented here. In the highly unlikely event that the Supreme Court chooses to make some
sweeping proclamation as to the general distinction between Commission and state jurisdiction
that would somehow affect the rationale of the GTE DSL Order, the Commission can at that time
make any necessary adjustments to its rules.

IL PETITIONERS’ REQUESTED CLARIFICATIONS ARE UNWARRANTED.

The clarifications petitioners request regarding the intrastate tariffing of ADSL services
concern points that are either unnecessary or utterly without merit. NARUC’s requested
clarification regarding the applicability of cost allocation procedures also is unnecessary.

A, The Requested Clarifications Concerning Intrastate Tariffing of ADSL
Services Are Either Unnecessary or Untenable.

MCI WorldCom asserts that “GTE’s ADSL service is properly tariffed at both the

federal and state levels.”? NARUC likewise maintains that both “interstate and intrastate tariffs

NARUC Pet. at 8.
MCI WorldCom Pet. at 9 (emphasis added).

12




may be filed for the loop and service configurations in the GTE/BOC tariffs.”®¥ These
clarification requests differ in their substance but are equally without merit.

MCI WorldCom asks simply that the Commission “clarify that ADSL services (and other
xDSL services) are not inherently Internet-related services, and are not inherently interstate,” and
that “the classification of an XDSL service will depend on the use to which it is put.”2¥ That
clarification is unnecessary because it is uncontroversial. Nobody debates that, where ADSL
technology is used purely for jurisdictionally intrastate purposes, the service is appropriately
tariffed at the state level. As U S WEST observed in its comments in support of GTE’s Direct
Case, “some DSL connections may be intrastate in nature — for example, certain work-at-home
applications.”? The Commission in the Qrder expressly confirmed that such intrastate uses will
require intrastate tariffs: “Should GTE or any other incumbent LEC offer an xDSL service that
is intrastate in nature, for example, a ‘work-at-home’ application where a subscriber could
connect to a corporate local area network, that service should be tariffed at the state level.”2¢

Given this unambiguous statement, no further clarification is necessary.2

4 NARUC Pet. at 3.

3 MCI WorldCom Pet. at 9.

¥ Comments of U S WEST at 2 n.1.

36 GTE DSL Order § 27. Even in the case of a connection to a corporate local area

network, the service could qualify for interstate tariffs if more than ten percent of the end user’s
use of the network consisted of, for example, accessing interstate information services such as
Lexis/Nexis or sending and receiving interstate e-mail.

R Nor is the Commission’s clear statement contradicted by the holding of the Qrder.
The Order focuses specifically on a GTE ADSL offering that “permits Internet Service Providers

.. . to provide their end user customers with high-speed access to the Internet.” GTE DSL Order
(continued...)

13




NARUC asks the Commission to “clarify that its Order does not preclude States from
requiring intrastate xDSL tariffs for loop and service configurations like, and specifically
includin i in thi ing.”®¥ This request suggests a position that is
unsupported and untenable. NARUC asks the Commission to find that the specific service at
issue in this proceeding — ADSL service used by ISPs to provide end users with high speed
Internet access — may be subject to interstate and intrastate tariffs simultaneously.? But the
core holding of the Order is that GTE’s particular service is jurisdictionally interstate and
therefore subject to federal tariffing. NARUC does not and cannot explain how a carrier could
file a state tariff for an interstate service, much less how a state tariff could coexist with a federal
one for a single service offering to a particular customer. A customer purchases a
communications service under gjther a state or federal tariff; that purchase is then subject to the
governing jurisdiction’s rules concerning, for example, procedures for modifying the terms of the
tariff and for the filing of customer complaints. Simultaneous compliance with both
jurisdictions’ rules would not be possible.

Moreover, permitting states to require state tariffing of a service that the Commission has
declared to be interstate would threaten to overturn the entire system of separations. Would

states also then be permitted to require state-level tariffing of rates for interstate exchange

o (...continued)

9 1. The Commission rightly concluded that such a service is jurisdictionally interstate and
hence subject to a federal tariff. That holding in no way precludes a later finding that a different
ADSL offering is jurisdictionally intrastate and hence subject to state level tariffing.

3 NARUC Pet. at 3 (emphasis added).
o See NARUC Pet. at 2-3.
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access? For interstate long distance telephony? The separations process “facilitates the creation
or recognition of distinct spheres of regulation.” NARUC’s request asks the Commission to
ignore the distinction between the two spheres and thus is fundamentally incompatible with the
established system of separations. The Commission should deny NARUC’s clarification request.

B. NARUC Fails To Demonstrate Any Need for Clarification Regarding the
Applicability of Cost Allocation Procedures.

NARUC further asks for clarification “that GTE must comply with the current rules”
concerning the allocation of costs between the intrastate and interstate jurisdictions.2¥ Stated this
way, the point is obvious and requires no clarification — GTE plainly is obligated to comply
with all applicable Commission rules currently in force.

The crux of NARUC’s argument seems to be that the GTE tariff as currently structured
“appears to avoid consistency with both the rules and general principles of cost allocation.”*#
NARUC’s complaint is that “it appears the GTE tariff assigns 75 percent of the local loop costs
associated with xDSL to the intrastate jurisdiction using the general allocation factor for common
lines, while all (100 percent) of the xDSL revenues would go to the interstate jurisdiction,”
resulting in an “apparent inconsistent allocation of costs and revenues.”*

If NARUC is suggesting that 100 percent of the local loop costs should be assigned to the

interstate jurisdiction whenever a customer uses ADSL, it is simply wrong. Local loops are used

] Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 375 (1986) (citation
omitted).

w NARUC Pet. at 6.

2 1d.

o Id,
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to deliver various intrastate and interstate services; accordingly, current rules divide the cost of
the loop between the two jurisdictions. Specifically, the Commission has assigned 75 percent of
the cost of each loop to the intrastate jurisdiction and 25 percent to the interstate. That cost
allocation decision is standardized and is not affected by the actual usage patterns of individual
users; the 75/25 split would apply even to loops whose users made intrastate calls only or
interstate calls only.

The use of the loop to deliver a new type of service — in this case, ADSL — likewise has
no impact on the basic division of costs between the intrastate and interstate jurisdictions. A
customer’s decision to use his or her local loop for ADSL Internet access in addition to local
telephony, intrastate exchange access, and interstate exchange access may increase the proportion
of the customer’s loop usage that is jurisdictionally interstate, but, as noted, the 75/25 cost
allocation rule applies regardiess of the individual’s actual loop usage patterns. Nor is there any
merit to the suggestion that it is somehow unfair or improper to permit intrastate services to bear
some of the costs of a loop that is also used to deliver ADSL. As the Commission observed, a
loop is “capable of supporting a variety of services in addition to ADSL, such as local exchange
service and access services. Competitors need not recover their costs from ADSL alone.”*

Changes in the types of services delivered over local loops may ultimately warrant some
reconsideration of existing cost allocation and separations rules. But, as NARUC itself

observes,* questions of cost allocation and separations reform are currently pending before the

il GTE DSL Order 731.
= NARUC Pet. at 5.
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Separations Joint Board.¥ There is no need to prejudge such questions here. Absent a clear
violation of the Commission’s current rules, the Commission should not address cost allocation
issues in this proceeding.
CONCLUSION
For the reasons stated above, the Commission should reject the petitions of MCI

WorldCom and NARUC for reconsideration and/or clarification.
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Washington, D.C. 20036

Jane E. Jackson

Chief, Competitive Pricing Division
Federal Communications Commission
Room 518

1919 M Street, N.W.

Washington, D.C. 20554

Rich Lerner

Federal Communications Commission
Room 518

1919 M Street, N.W.

Washington, D.C. 20554

Tamara Preiss

Federal Communications Commission
Room 518

1919 M Street, N.W.

Washington, D.C. 20554

John F. Raposa

GTE SERVICE CORPORATION
600 Hidden Ridge

HQE3J27

Irving, TX 75038

Gail L. Polivy

GTE SERVICE CORPORATION
1850 M Street, N.W., Suite 1200
Washington, D.C. 20036

SERVICE LIST

R. Michael Senkowski
Gregory J. Vogt

Bryan N. Tramont

Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

Richard M. Rindler

Michael W. Fleming

Swidler Berlin Shereff Freidman, LLP
3000 K Street, N.W.

Washington, D.C. 20007

Richard M. Rindler

Phyllis A. Whitten

Swidler Berlin Shereff Freidman, LLP
3000 K Street, N.W.

Washington, D.C. 20007

Eric J. Branfman

Morton J. Posner

Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.W.

Washington, D.C. 20007

Janet S. Livengood, Esq.

Director of Regulatory Affairs
Hyperion Telecommunications, Inc.
DDI Plaza Two

500 Thomas Street

Suite 400

Bridgeville, PA 15017-2838

Alan Buzacott

Richard S. Whitt

MCI WORLDCOM, Inc.

1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

David Porter

1120 Connecticut Avenue, N.W,
Suite 400

Washington, D.C. 20036




Russell M. Blau

Michael W. Fleming

Swidler Berlin Shereff Friedman LLP
3000 K Street, N.W.

Washington, D.C. 20007

Brad E. Mutschelknaus

Jonathan E. Canis

Kelley Drye & Warren LLP

1200 19th Street, N.W., Fifth Floor
Washington, D.C. 20036

Lawrence W. Katz

Bell Atlantic

1320 N. Court House Road
8th Floor

Arlington, VA 22201

Barbara A. Dooley
Executive Director
CIX

1041 Sterling Road
Suite 104A
Herndon, VA 20170

Genevieve Morelli

Executive Vice President and General
Counsel

CompTel

1900 M Street, N.W., Suite 800
Washington, D.C. 20036

Robert J. Aamoth

Kelley Drye & Warren LLP
1200 19th Street, N.W.
Suite 500

Washington, D.C. 20036

Jonathan E. Canis

Kelley Drye & Warren LLP
1200 19th Street, N.W.
Fifth Floor

Washington, D.C. 20036

Brian Conboy

Thomas Jones

Wilkie Farr & Gallagher
Three Lafayette Centre
1155 21st Street, N.W.
Washington, D.C. 20036

Lawrence E. Sarjeant
Linda Kent

Keith Townsend

John Hunter

USTA

1401 H Street, NW

Suite 600

Washington, D.C. 20005

Durward D. Dupre

Darryl W. Howard

Pacific Bell

One Bell Plaza, Suite 3703
Dallas, TX 63101

John L. Clark

Goodin, MacBride, Squeri, Schlotz &
Ritchie, LLP

505 Sansome Street, Ninth Floor

San Francisco, CA 94111

Cindy Z. Schonhaut

Senior Vice President of Government
Affairs

ICG Communications, Inc.

161 Inverness Drive

Englewood, CO 80112

Albert H. Kramer

Michael Carowitz

Dickstein Shapiro Morin & Oshinsky LLP
2101 L Street, N.W.

Washington, D.C. 20037-1526




Ruth Milkman

The Lawler Group

7316 Wisconsin Avenue, Suite 400
Bethesda, MD 20814

Steven Gorosh

Vice President and General Counsel
NorthPoint Communications, Inc.
222 Sutter Street

San Francisco, CA 94108

J. Daniel Long

Assistant Commission Attorney
North Carolina Utilities Commission
P.O. Box 29510

Raleigh, NC 27626-0510

Charles D. Gray

James Bradford Ramsay
NARUC

1100 Pennsylvania Ave. NW
Suite 608

P.O. Box 684

Washington, DC 20044-0684

Steven T. Nourse

Assistant Attorney General
Public Utilities Section

180 E. Broad Street, 7th Floor
Columbus, OH 43215

Stephen J. Davis

Chief

Office of Policy Development
PUC of Texas

1701 N. Congress Avenue
P.O. Box 13326

Austin, TX 78711-3326

Michael T. Weirich #82425
Assistant Attorney General

Of Attorneys for PUC of Oregon
Department of Justice

1162 Court Street, N.E.

Salem, OR 97310

Mark C. Rosenblum

J. Manning Lee

AT&T

295 North Maple Avenue
Room 3245H1

Basking Ridge, NJ 07920

Donna N. Lampert
James A. Kirkland

Mintz, Levin, Cohn, Ferris, Glovsky and

Popeo, P.C.

701 Pennsylvania Avenue, N.W.
Suite 900

Washington, D.C. 20004-2608

George Vradenburg, III

William W. Burrington

Jill A. Lesser

Steven N. Teplitz

America Online, Inc.

1101 Connecticut Avenue, N.W.
Suite 400

Washington, DC 20036

Keven Timpane

Esther H. Rosenthal

First World Communications, Inc.
9333 Genesece Avenue

San Diego, CA 92121

Jeffrey Blumenfeld

Glenn B. Manishin

Lisa N. Anderson

Stephanie A. Joyce

Blumenfeld & Cohen

1615 M Street, N.W., Suite 700
Washington, DC 20036




